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In the court of the Addl.C.J.M::::::::::::::::::::::::::::::::::::::::::::Tezpur 

 

 

 

Present-: Smti Bobita Kshetry 

               Addl.C.J.M, Sonitpur, Tezpur. 

 

Case no-: G.R.1591/10 

               U/S 341/352/34 I.P.C. 

 

 

State 

 

vs 

 

Babar Ali & 3 others 

 ....Accused persons  

 

 

 

Date of evidence – 24.1.13, 25.3.13, 24.5.13, 16.1.14, 3.5.14 

Date of argument – 26.6.14 

Date of judgment -  10.7.14 

 

 

APPEARANCE 

 

For the prosecution-: Mr. M. Hussain, Ld App. 

For the accused persons-: Mr. A. Paul & Mr. G.Sarkar  , Ld Defence  

Counsels. 

 

 

JUDGMENT 

 

 

1.                           The prosecution case in brief, on  20.8.10  at 8 a.m,  when 

the informant – Md. Hafijuddin was coming home from Dhanmara village, 

then near the house of accused- Hussain Ali, the accused persons at the 

instigation of  accused – Babar Ali restrained him on the way and they 

assaulted him with their hands and lathi. They even kicked him. As a result, 

the informant sustained injuries on his person. As one, Sahidul Ansari came 

to resist the accused persons, he was also beaten by them. Hence, the case. 

 

 

   

    2.                          Regarding the occurance, the informant lodged an ejahar 

before the Missamari P.S. On receiving the ejahar, police registered a 

Missamari P.S Case No 73/10 u/s 341/325/34 I.P.C and started the 

investigation. On completion of the investigation, police submitted the 

charge-sheet against the accused persons to face trial u/s 341/352/34 IPC. 
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3.                        The accused persons  appeared before the court and the 

copy was furnished to them. Upon perusal of the charge-sheet and hearing 

both sides, particulars of the offences u/s 341/352/34 IPC have been read 

over and explained to them to which they pleaded not guilty and claimed to 

be tried. 

 

 

 

4.                        During trial, the prosecution side examined 6 (six) pws 

while defence examined none. Statements of the accused persons u/s 313 

Crpc have been recorded. They have denied committing the offence and 

declined to adduce evidence. 

 

 

5.POINTS FOR DETERMINATION-: 

 

(1) Whether the accused persons on 20.8.10 at 8.00 a.m 

restrained the informant infurtherance of common intention  

and are liable to be punished u/s 341/34 IPC? 

(2) Whether the accused person on the relevant date 

infurtherance of common intention assaulted or used 

criminal force on the informant and  are liable to be 

punished u/s 352/34 IPC? 

 

 

6.DISCUSSION, DECISION AND REASONS THEREOF-: 

 

 

                       The witness, pw-1 Md. Hafijuddin is the informant. He 

deposed that the incident took place about 2/3 years ago at 9 a.m. At the 

relevant time, he was riding the bi-cycle on the road and was coming 

towards his home from Dhanmara village. Then, near the house of accused- 

Hussain Ali , the road  was blocked by putting bamboo fencing, so he moved 

the fencing so as to reach his home. This witness added that as he did so, 

accused- Kitab Ali caught his cycle and prevented him from proceeding to 

his home. At this  villager-Ismile (pw-5) came to the rescue of pw-1. Out of 

anger, accused- Kitab Ali pushed his cycle on to the ground and inflicted 

fists blows to pw-1 on his back. Accused- Hussain Ali came out from his 

house and gave a lathi blow to pw-1 . Other accused persons also beat him 

with their hands and even kicked him. As such, pw-1sustained injuries on 

his person and he took medical treatment. Thereafter, he lodged the ejahar. 

Ext-1 is the ejahar and ext-1(1) is his signature. In his cross-examination, 

pw-1 stated that there is a river at the backyard of the accused persons. He 

does not know if the land of the accused persons is Miyadi patta land or not. 

Sahidul Ansari (pw-2) was present at the time of occurance.  
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                  The witness, pw-2 Md. Sahidul Ansari knew both the parties. He 

testified that the incident took place about three years ago at 9 a.m. At the 

relevant time, the culvert construction work over the road was going on in 

the village and he was working as a labour. Then, pw-1 was coming on his 

bi-cycle. As the road was closed by putting fencing, so he tried to procceed 

by the side of the fencing. Just then, there was some hullah . On hearing the 

hullah, pw-2 ran and came to the spot. He saw accused-Kasem Ali, Kitab 

Ali, Hussain Ali and other accused person beating pw-1 with their hands. 

This witness added that as he came to resist the accused persons, the fight 

stopped. Pw-2 did not receive any injuries. In his cross-examination, pw-2 

stated that public were using  the road.  As the bamboo fencing was erected 

over the road, so the local public were finding it difficult to walk by the side 

of the road. This witness disclosed that the road was there from before.  

 

 

 

                             The witness, pw-3 Mahmad Ali testified that on the date 

of occurance, he heard that there was a fight between both the parties. On 

coming to the spot, he saw that both the parties were scolding each other. 

 

 

                          

                        The witness, pw-4 Hasen Ali neither heard nor saw the 

incident. 

 

                     

                          The witness , pw-5 Md. Ismail Ali deposed that incident 

took place about 3 years ago at 8.00 p.m. At the relevant time, he was going 

by the road. Accused -   Hussain Ali, Kitab Ali, Kasem Ali had put a   

bamboo fencing over the PWD Road and blocked the road. Pw-5 crossed the 

fencing by moving it. Pw-1 was coming at his backside. This witness 

revealed that as pw-1 tried to cross the fencing to proceed forward ,  then he 

saw that the accused persons assaulted him. Pw-5 added that he came to stop 

the fight but the accused persons beat him with their hands. In his cross-

examination, pw-5 stated that the accused persons did not prevent him as he 

crossed the fencing .He did not see who erected the bamboo fencing over the 

road.  The house of the accused persons is located near the road.  

 

 

 

                             The witness, pw-6 Dr. Phanidhar Sarma is the Medical 

Officer. He stated that on 20.8.2010 at about 12.30 p.m, he examined Md. 

Hafizuddin (pw-1) on police requisition and found no external or internal 

injury.  Pw-6 also examined  Sahidul Ansari (pw-2)  on the same day and 

found no external or internal injury. Exts-2 & 3 are the medical reports. 

Exts- 2(1) and 3(1) are his signatures.  
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7.                     At the close of prosecution evidence, I have heard the 

argument of the Learned Counsels of both the sides and have carefully 

perused the evidence on record.  
 

 

     

8.                          Now, it has to be seen as to whether the offence u/s 352 of  

IPC are attracted in this case. An offence u/s 352 IPC has the following 

ingredients:- 

            

(1) That there was assault or use of criminal force against any person. 

(2) That such assault or use of criminal force was otherwise than on grave 

and sudden provocation.      

 

 

 

 

              From the evidence of pw-1, it is found that at the relevant time , 

he was coming home on his bi-cycle by the roadside. As the road was 

blocked by the bamboo fencing put by the accused persons, so he tried to 

move it and procceed home. But, he was restrained by the accused persons 

and was assaulted by them.  According to pw-1 , pw-5 was there at the time 

of occurance. Pws-2 and 5 supported the evidence of pw-1. Pw-5 testified 

that at the relevant time, he was going ahead of pw-1 and he crossed the 

fencing which had blocked the road. It is in his evidence that as pw-1 tried to 

cross the fencing , he was prevented and assaulted by the accused persons.  

Again, pw-2 claimed to have witnessed the accused persons assaulting pw-1. 

The evidences of the pws are cogent, trustworthy and believable. They have 

fully corroborated the testimony of pw-1. The pws were cross-examined at 

length but the defence side could not twist the prosecution story.  The 

evidence of the pws proves that at the relevant time, the accused persons 

assaulted the informant (pw-1) and therefore, they are guilty u/s 352 of IPC.  

     

     

    

     

    9.                    Coming to the offence  u/s 341 IPC, it is found from the 

evidences on record that at the relevant time, pw-1 was proceeding towards 

his home by trying to move the bamboo fencing from the side of the road. 

But, the accused persons prevented him from behind and assaulted him.Pws-

2 and 5 have fully supported him and confirmed that the accused persons 

obstructed pw-1 on the way.  Therefore, I find that the accused persons 

wrongfully restrained pw-1 when he was proceeding towards his home. 

Hence, this attracts the provision of section 341 IPC.        
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     10.                         In this instant case, all the accused persons participated in 

assaulting pw-1. Therefore the accused persons shared common intention in 

assaulting pw-1. Therefore, they are liable u/s 34 IPC.  

 

 

 

11.                         In the result, the prosecution side has succeeded to prove 

the offences u/s 341/352/34 IPC against the accused persons – Hussain Ali, 

Babor Ali, Kitab Ali and Kasem Ali  beyond all reasonable doubt. They, are 

therefore, held guilty under the said section of law and are hereby convicted.  

 

 

 

12.                          Heard the accused persons on the point of sentence. They 

have pleaded for leniency in punishment and submitted that they are poor 

cultivators and daily-wage labourers.  Keeping in view, the nature of the 

offence, benevolent provisions of the Probation of Offenders Act is not  

bestowed upon the accused persons.  However, considering the facts and 

circumstances of the case,  I am of the opinion that the sentence of fine only 

would meet the ends of justice. Accordingly, I sentence the accused persons 

to pay the fine of Rs 400/- each- i/d to S.I for 2 months each for the offence 

u/s 341 IPC. And to pay another fine of Rs 400/- each i/d to S.I for 2 months 

each for the offence u/s 352 IPC. 
 

 

                             

 

                              Furnish a free copy of the judgment to the accused 

persons. 

  
 

 

                                          

                              The case is disposed of on contest. 

 

 

 

Given under the hand and seal of this court on the 10th day of  July, 2014. 

 

 

 

 

   Addl.CJM,Tezpur 

 
 

 

 
                                   


